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THE DEFENSIVE PRACTICE OF MEDICINE
Myth or Reality

NATHAN HERSHEY

Serious concern about medical malpractice is evident and
the interest in it is increasing. It is not only being discussed
in the medical and legal journals, it has also made its way into
the popular media. Among the titans of medicine upon whom
millions of Americans focus their attention, even Dr. Marcus
Welby has had to defend his performance in a malpractice
action. Medical malpractice is good theater and none of the
television series dealing with medical practice has failed to use
it as a subject.

Practically every member of the public has been a recipient
of medical service, at one time or another, and has been ex-
posed to the risk of poor medical performance. However, to
some, medical malpractice is of particular interest. Not only
physicians and attorneys, but the insurance industry, hospital
administrators, nurses and other health personnel who work
closely with the physicians follow the subject, because in most
malpractice actions the plaintiff sues his physician in addition
to others concerned with his care.

The concern of the public and of those particularly involved
with malpractice questions has stimulated governmental activ-
ity. In 1969 the Senate Subcommittee on Executive Reorga-
nization, chaired by Senator Abraham Ribicoff, published a
study report of more than one thousand pages.® It consists of
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The Law and the Nurse

The Patient Doesnt Always Win

If the defendant nurse or
physician can show the
plaintiff patient “brought it

on himself,” the defendant may
well not be held liable for

the patient's injury.

NATHAN HERSHEY

The usual defense in a negligence
suit is denial of negligence, but other
defenses may be raised. Two of
these, assumption of the risk and
contributory negligence, aré of par-
ticular interest.

In the former the defendant as-
serts that the plaintiff, by his con-
duct, assumed the consequences of
an infury occurring because of the
fault or negligence of the defendant.
The person who knows of a de-
pariure from the usual standard of
care, but assumes the risk of injury
from it, is mot regarded as having
suffered an injury for which the neg-
ligent party can be held liable.

Contributory negligence applies
when acts or omissions amounting
to negligence on the part of the in-
jured party, topether with the negli-
gence of the defendant, constitute
the proximate camse of the injury.
A defendant who has been negligent
alomg with the plainiifi cannot be
held liable for the injury.t

In a suit brought by a patient who
suffered injury in a physician’s of-

1 somE states have adopted a comparative neg-
lipence  dostrine.  Under  comparstive  neglhi-
pence, recovery by a negligent pasiy i3 not

barned; Ty 15 PrO-
portienately only, provided the contribution 10
the injury by the plainiiff’s negligencs is found
o be less than that of the defendant's neglé-
penCe.

»Rr. HERSHEY, author of ihis series of bimonth-
1¥ articles, is professor of health law, Gradu-
ate Sehool of Publle Health, University of
Pittsharegh, Pa.
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fice, the defendant physician denied
negligence. In addition, he asserted
that the patient had assumed the
risk by declining assistance offered
by a nurse employed by the phy-
sician.? (The patient died prior to
the trial and the suit was main-
tained on behalf of her estate with
the executrix of the estate as plain-
tiff.) At the time of the incident
that led to the law suit, the patient
was 81 years old and had been un-
der the care of the physician for al-
mest 20 years. Approximately a
year before, the patient had been
admitted to a sanatorium and sub-
sequently discharged with the diag-
nosis of chronic brain syndrome
with senile brain discase, arterio-
sclerosis, and pulmonary emphy-
sema.

The plaintiff offered evidence to
estublish that the patient was infirm
as well as elderty and that the phy-
sician was aware of her condition.
It was claimed that she used a cane
to help her walk toward the phy-
sician's office and was accompanied
by the office nurse, who walked be-
side her after she was called from
the waiting room where she had
been sitting. The plaimiff asserted
that the physician advised the nurse
to help the patient undress and that,
while the patient was in the dress-
ing room without the nurse present,
she fell over and suffered her injury,
There was a further assertion that
the paticnt hed never in the past re-
fused help in dressing or undressing
and that she did not refuse assis-
tance on this occasion. It was argued
that the nurse was negligent in fail-
ing to provide the assistance. The
physician would be liable for the

#peverT v. Etkind, 265 A, 2d TO (1869).

negligence of the nurse under the
doctrine of respondeal superior.

Evidence was presented on behalf
of the physician that, while the pa-
tient used a cane, she did not need
physical assistance in walking, sitting,
or rising. Furthermore, the physi-
cian claimed that he did not order
or direct the nurse to help the pa-
tient undress. There was testimony
that the nurse had offered to help
the patient to remove the top part
of her clething in the dressing room,
but that the patient told the nurse
she was perfectly capable of un-
dressing herself and demanded that
the nurse leave her to undress alone.
The nurse waited in an adjacent
room with the door ajar until 10
minutes [ater when the patient
called. The nurse entered the room
and found the patient already dis-
robed down to her slip, sitting on
the floor with her feet outstretched,
facing the door,

There was evidence that on pre-
vious visits to the physician's office
this patient had refused to let any-
one dress or undress her and that
she had been allowed to dress and
undress herself. The physician had
instructed his nurse not to msist on
undressing any patient if the assis-
tance was refused. It was also as-
serted that. during the time the pa-
tient was undressing, the nurse did
not go about her other duties in the
office, but remained near the dress-
ing room.

The jury found in favor of the
physician, and an appeal was taken
on behalf of the plaintiff, The ap-
pellate court had to determine wheth-
er the appropriate standard of care
was presented to the jury, against
which the defendant’s conduct was to
be measured in deciding whether the
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L'ITALIA e l'unico Paese, insieme a
Polonia e Messico, a prevedere un
PROCESSO PENALE per la COLPA
MEDICA




ONTENZIOS0 MEDICO GIURIDICO:

LE CAUSE

» SFALDAMENTO DEL RAPPORTO FIDUCIARIO
MEDICO-PAZIENTE

* CRISI ECONOMICA

 PUBBLICITA’ DEGLI STUDI LEGALI
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Liechtenstein). Dal rapporio
2012 divulgato il 20 settembre,
che raccoglie 1 dati riferiti al
2008, si ricava un gquadro
completo  dello stato  della
giustizia in Europa. Con un ruolo di primo piano per |'analisi dei costi.
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La spesa

L'ltalia ha destinato 3.051.375987 alle spese dei tribunali (senza considerare i costi e e :

degli uffici della procura e dell'assistenza giudiziaria). Questo vual dire 70,9 euro per Le riviste dlglta'l del Sole 24 ORE
abitante (ossia lo 0,28% del Pil) a fronte dei 85,2 euro della Germania, dei 175,28 di San ti accompagnano ovungue con

Marino. La Spagna spende 86,2 euro contro i 55 della Francia. Se si includono anche i
costi perle procure e per 'assistenza giudiziaria la cifra arriva a 72 euro per abitante a
fronte della media del 57 4 euro.

I'informazione piu autorevole.

In totale, I'ltalia ha aumentato del 3 4% la spesa per tribunali, procure e assistenza
giudiziaria a fronte della media del 6%. Diminuzioni invece in Bosnia, Bulgaria,
Finlandia, Ungheria, Lettonia e Lituania. La Grecia - si chiarisce - ha fornito dati relativi
alle previsioni di spesa ma le somme non sono state poi attribuite.

| gindici
Per guanto riguarda gli attori del sistema giustizia, in ltalia sono 6.654 (ossia 11 per ! i Codice civile
100.000 abitanti) i giudici togati, e 3.121 quelli non togati (5,1 per 100.000 abitanti). ) & e complemenun

Rispetto al 2006 vi & stato un incremento molto limitato (0,05) a fronte della media
europea dell'1,6%. In Russia si contano 32.313 giudici togati, in Germania 19.832, in
Polonia 10.625, in Turchia 7.727 e in Francia 6.945 Una diminuzione drastica del
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QUANTO COSTA OGNI ANNO LA
VIEDICINA DIFENSIVAY

12 MILIARDI DI
EURO!
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» TRATTAMENTI INAPPROPRIATI
» TRATTAMENTI NEGATI
» ECCESSO DI RICOVERI
» ECCESSO DI PRESCRIZIONI




JE (CINA DIFENSIVA:
NON E’ SOLO UN PROBLEMA DI COSTI

L’TAUMENTO DEL CONTENZIOSO
MEDICO-LEGALE CONDIZIONA IL
COMPORTAMENTO DEI MEDICI E
NON GARANTISCE
L'’APPROPRIATEZZA TERAPEUTICA




E’ INSITO NELLE PROCEDURE

E' INVOLONTARIO

PUO’ ESSERE FAVORITO DA CONDIZIONI
AMBIENTALI LAVORATIVE SFAVOREVOLI

IL BLOCCO DEL TURNOVER produce spesso
TURNI ESTENUANTI




DISSERVIZI, ANOMALIE e DISFUNZIONI
ORGANIZZATIVE

che predispongono all’errore medico

NON VENGONO DENUNCIATI

poiché il DG decide la CONFERMA DELL'INCARICO AL
DIRIGENTE MEDICO
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Art. 3

“L’esercente la professione sanitaria che nello
svolgimento della propria attivita si attiene a
linee guida e buone pratiche accreditate dalla
comunita scientifica non risponde penalmente
per colpa lieve. In tali casi resta comunque fermo
I'obbligo di cui all’art. 2043 del cpc. Il giudice,
anche nella determinazione del risarcimento del
danno, tiene debitamente conto della condotta di
cui al primo periodo”




Art. 43 cpp
Il delitto:

e DOLOSO o secondo intenzione, quando I'evento dannoso o
pericoloso, che e risultato dell’azione od omissione e da cui la
legge fa dipendere l'esistenza del delitto, e dall’agente
preveduto e voluto come conseguenza della propria azione od

omissione;

@ PRETERINTENZIONALE, o oltre lintenzione, quando
dall’azione od omissione deriva un evento dannoso o
pericoloso piu grave di quello voluto dall’agente;

\

e COLPOSO, o contro lintenzione, quando l'evento, anche se
preveduto, non e voluto dall’agente e si verifica a causa di
negligenza o imprudenza o imperizia, ovvero per inosservanza

di leggi, regolamenti, ordini o discipline.




